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NOVEMBER 1, 1843. 





BANKRUPTCY. 


A Review of the Opinion of Mr. Justice Srory, 
delivered in the matter of John C. Tebbetts, a 
bankrupt, at Boston, Sept. 7, 1843. By John 
Chetwood, of Newark, N. J. 


(Continued from page 301.) 


Upon the subject of preferred debts, the 
act is clear and explicit,—no room is 
left for doubt, no necessity for argu- 
mentative construction is imposed. 

The act expressly declares “ that 
debts due to the United States, debts 
due to persons, who, by the laws of the 
United States, have a preference, in 
consequence of having paid moneys as 
the bankrupt’s sureties, which shall be 
first paid out of the assets; and any 
person, who shall have performed any 
labor, as an operative in the service of 
any bankrupt, shall be entitled to receive 
the full amount of the wages due to him, 
for such labor, not exceeding tweniy- 
five dollars, provided that such labor 
shall have been performed within six 


months next before the bankruptcy of | 


his employer.” 


There certainly was as much neces- | 


sity, it would seem, for declaring in ex- 
press terms, what debts should oz be 
discharged, as what debts should first be 
paid out of the assets. 

This section speaking only of the per- 
sons who may be decreed bankrupts, 
and standing alone, giving no benefit, 
or relief to the debtor, it becomes us to 
turn our attention to that part of the 
law, which gives the discharge. and de- 
clares the effect of it. 

By the fourth section it is enacted, 
“that every bankrupt, who shall bona 
fide surrender all his property, and rights 
of property, with the exception before 
mentioned (necessary household furni- 
ture not exceeding $300) for the bene- 
fit of his creditors (not particular ones,) 


and shall fully comply with, and obey 
all the orders and directions which 
may from time to time be passed by the ~ 
proper courts ; and shall otherwise con- 
form to all the other requisitions of this 
act shall (unless a majority in num- 
ber and value of his creditors, who 
have proved their debts, shall file their 
written dissent thereto,) be entitled to 
a full discharge from au his debts, to be 
decreed and allowed by the court, which 
has decreed him a bankrupt, and a cer- 
tificate thereof, granted to him, by such 
court accordingly, upon his petition 
filed for such purpose.” 

Now we say here is where the law 
first gives a discharge, and itis “a fudl 
discharge from all his debts.” 

If fiduciary debts were intended to 
be excepted, here was the place, or at 
least, a very appropriate one, to make 
the exception. 

How easy was it for the legislature to 
have said “shall be entitled to a faudl 
discharge from all his debts,” except 
those “which have been contracted in 
consequence of a defaleation as a pub- 
lic officer, or as executive administra- 
tor, guardian or trustee, or while acting 
in any other fiduciary capacity.” 

If they conceived ‘ihe design of put- 
ting strong marks of distinction and re- 
probation upon official and fiduciary de- 
faleations, we (cannot) readily see,” 
why they did not signify that intention 
by clear reprobatory terms. 

If the law be construed, as we con- 
tend the language and spirit justify, 
then by taking the J/etter for our guide, 
we have no doubt or difficulty as to its 
meaning. . 

The rules of construction as laid down 
in Bacon’s Abridgement, title “ statute,” 
favours our construction. 

“When words in a statute are er- 





pressed plain and clear, the words ought 
40 
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to be understood according to their gen- 
uine and natural signification and im- 
port, unless, by such exposition, a con- 
tradiction or inconsistency would arise 
in the statute by reason of some subse- 
quent clause from whence it might be 
inferred, that the intent of the parlia- 
ment was otherwise. 

“ And this holds with respect to final 
as well as other acts.” 

“ When the law is plain and unam- 
biguous, whether it be expressed in gen- 
eral or limited terms, the legislature 
should be intended to mean, what they 
have plainly expressed, and consequently 
no room is left for construction.” 

The language of the act—“ shall be 
entitled to a full discharge from all his 
debts” is “‘ plain and unambiguous,” and 
ex vi termini, includes fiduciary debts ; 
and “ the legislature should be intended 
to mean what they have plainly expres- 
sed.” 

When the law requires, as a condition 
precedent to a discharge and certificate 
“a bona fide surrender of all (the bank- 
rupt’s) property and right of property” 
it is careful to guard against the eflect 
of “general terms,” which would go to 
stripping him of even the few necessa- 
ries of life, and qualifies and restricts 
them by the words—“ with the excep- 
tion before mentioned.” 

A captious or fallacious reasoner 
might reply that the words “all his 
debts” means all such debts as may be 
extinguished by the discharge ; but that a 
fiduciary debt cannot be so extinguished. 

Our answer would be, in the Jan- 
guage of the logician, that is a petitio 
principii, a begging of the question, 
which is whether a fiduciary debt is not 
discharged and extinguished. 

But again.—This fourth section pro- 
vides further, and in these words, “ and 
such discharge and certificate, when 
duly granted, shall in all courts of jus- 
tice be deemed a full and complete dis- 
charge of all debts, contracts, and other 
engagements of such bankrupt, which 
are proveable under this act.” 

Can language be fuller or more ex- 
plicit? No exception is here made of 
fiduciary debts, but “ all debts, contracts 
and other engagements” are fully and 
completely discharged. It really would 
seem as if the legislature pointed ex- 








pressly to fiduciary debts, when they 
adopt such a series of synonyms. 

Again—“ Such discharge and certj. 
ficate when duly granted, shall in al] 
courts of justice be deemed a full and 
complete discharge of all debts, con- 
tracts and other engagements of such 
bankrupt, which are proveable under this 
act.’ Isa fiduciary debt proveable un- 
der this act? Mr. Justice Story gives 
it as his opinion, in this same case, that 
itis; and his reasoning is conclusive 
upon that point. 

He says—‘the other conclusion” 
(that fiduciary debts are proveable un- 
der the proceedings in bankruptcy,) “] 
deduce from the general language of the 
act, which enables all creditors to come 
in and prove their debts and claims, and 
a fiduciary creditor is as much within 
this language as any other creditor.” 

May not the same ‘conclusion with 
like propriety, be drawn from the “ gen- 
eral language of the act.”—‘ All debts 
contracts and other engagements.”— 
and is not a fiduciary debt “as much 
within -this language as any other” 
debt? 

As a fiduciary debt is proveable un- 
der this act, and as a discharge ope- 
rates as an extinguishment of all debts, 
&e., which are proveable under this act, 
the’conclusion is irresistible, that a fidu- 
ciary debt is as much extinguished as 
any other. 

Again.—The act further declares that 
the said certificate “ shall be and may be 
pleaded as a full and complete bar to all 
suits brought (and to be brought) in any 
court of jurisdiction whatever.” Here 
again is the sweeping language of the 
law—“ all suits”—and certainly a suit 
for a fiduciary debt “is as much within 
this language as any other” suit—hence 
a certificate “ shall be and may be plea- 
ded as a full and complete bar to” a 
suit for a fiduciary debt. 

If the construction we contend for 
be given, then none of the difficulties 
can arise, which, it appears to us, are 
created by the construction aud opinion 
of Mr. Justice Story. 

Upon a voluntary application a list of 
creditors is required to be made out 
and attached to the petition filed, and 
also a specification “of the amount due 
to each.” This language is general also. 
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No particular creditors are mentioned, 
but all without exception, are required 
to be scheduled. The applicant is also 
bound to swear or affirm that he is 
“unable to meet his debts and engage- 
ments.” 

Why require this general statement 
of all debts and the oath or affirmation 
also, if certain debts are excluded from 
the operation of the act? Again.—If 
such debts are to be excluded from the 
operation of the act in any particular, 
where is the rule of construction, which 
shall not exclude them from the opera- 
tion of the act in all particulars? 

The act itself makes no such excep- 
tion. ‘There would arise this unfortu- 
nate position to a fiduciary creditor. 

His debt is excluded from the ope- 
ration of the act, so far as not to be ex- 
tinguished by the discharge and certifi- 
cate, and that rule of construction, 
which would justify its being excluded 
to one intent, would require it to be ex- 
cluded to every intent, a rule familiar to 
every lawyer. 

Then the fiduciary creditor would 
not be entitled to a dividend out of the 
assets; but has only the poor consola- 
tion of looking to the future earnings 
of the bankrupt; a consolation, which 
would be rendered doubly poor, if the 
applicant, perchance, should only be de- 
creed a bankrupt, (as is sometimes the 
case,) and not discharged. 

Another difficulty would arise as to 
the form of the certificate and discharge, 
if fiduciary debts are not extinguished. 

Mr. Justice Story has perceived this 
difficulty, but gives it as his opinion 
that it ought to be in the general form, 
for two reasens. 

“In the first place,” he says, “no 
other form is contemplated by the pro- 
visions of the act, and especially by the 
fourth section, which is pointed to this 
very matter. The language of the sec- 
tion is, that the bankrupt shall ‘ be en- 
titled to a full discharge from all his 
debts to be decreed and allowed by the 
court, which has declared him a bank- 
rupt, and a certificate granted to him, 
by such court accordingly, upon his pe- 
tition filed for such purpose; and 
again—‘and such discharge and certi- 
ficate when duly granted, shall, in all 
courts of justice, be deemed a full and 
complete discharge of all debts, con- 





tracts and other engagements of such 
bankrupt, which are proveable under 
this act.’ Now it seems to me difficult 
to perceive that any other form than 
that of a general discharge and certifi- 
cate is required, or justified, or allowed 
by this language. 

“In the next place there is no neces- 
sity to except fiduciary debts from the 
general terms of the discharge and cer- 
tificate ; for if they are by implication 
excepted from the operation of the act, 
where the fiduciary creditor does not 
neglect to come in and prove his debt, 
and take a dividend under the proceed- 
ings, it is plain that the terms of the 
discharge and certificate, however gen- 
eral, cannot vary or control his rights, 
and that his debt will not be barred or 
extinguished thereby ;—but he may, if 
the discharge and certificate are plead- 
ed to any suit for his debt, reply the 
fact, that it is a fiduciary debt.” 

But will such an answer be allowed ? 
Does the act in ¢erms or in spirit permit 
it? If it do not in terms, or if in terms 
it prohibit it, scarcely will the spirit of 
the act be found to warrant it. 

“The act expressly says, ‘that such 
discharge and certificate, when duly 
granted’ (and Justice Story says it must 
be general) ‘ shall be and may be plead- 
ed as a full and complete bar to all suits, 
brought in any court of judicature what- 
ever, and the same shall be conclusive 
evidence of itself in favor of such bank- 
rupt, unless the same shall be impeach- 
ed for some fraud or wilful concealment 
by him of his property or rights of pro- 
perty contrary to the provisions of this 
act, on prior reasonable notice, speci- 
fying in writing such fraud or conceal- 
ment.’ ” 

First—it is a “full and complete bar 
to all suits” and “is conclusive evidence 
of itself in favor of such bankrupt” to 
support the:plea in bar, and cannot be 
‘“‘impeached,” that is, cannot be ques- 
tioned “as a full and complete bar” in 
any suit, except ‘for fraud or wilful 
eoncealment by the bankrupt of his pro- 
perty or rights of property.” Where, 
then, is the authority to question or 
“impeach” the effect of a discharge and 
certificate, if pleaded in any suit, by 
“replying the fact, that it is fiduciary 
debt.” 

Surely the act itself does give it in 
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express terms; and we have still great- 
er difficulty to find wherein the spirit of 
the act recognises it, 

The fact that ‘no other form” (than 
a general one) “is contemplated by the 
provisions of the act, and especially by 
the fourth section, which is pointed to 
this very matter,” is certainly a pretty 
good argument in favor of the extin- 
guishment of fiduciary debts, by a dis- 
charge and certificate. 

Wherever the legislature intended to 
control or restrict the effect of a dis- 
charge and certificate, they have ex- 
pressed that intention in clear unequivo- 
cal terms. 

For instance, as the general words of 
the act, “ shall be entitled to a full dis- 
charge from all his debts,” would go 
very far to releasing all sureties and se- 
curities for the same debt; they have 
provided in express terms, “that no 
discharge of any bankrupt shall release 
or discharge any person, who may be 
liable for the same debt, as a partner, 
joint contractor, endorser, surety, or 
otherwise, for, or with the bankrupt.” 

Again—The act declares that “no 
creditor coming in and proving his debt 
or other claim, shall be allowed to main- 
tain any suit at law or in equity there- 
for, but shall be deemed thereby to 
have waived all right of action and suit 
against such bankrupt.” 

The language is general—“ no credi- 
tor,” that is, not any creditor, “shall be 
allowed to maintain any suit,” &c., and 
Mr. Justice Story holds that if a fiduci- 
ary creditor come in, and prove his 
debt, it is then barred and extinguished. 
If he be within any of the provisions of 
the act, he is within a//, unless except- 
ed by the act itself. 

In view, then, of the full, general and 
express language of the act, it is sub- 
mitted, whether a fiduciary debt is not 
as much extinguished by a discharge 
and certificate, as any other debt; and 
whether “motives of public policy” 
should ever be sufficient to overcome 
the clear will and intention of the le- 
gislature, expressed in “plain and un- 
ambiguous terms.” 


JouN CuETWoop, 
Newark, 
N, J» 








PRACTICAL POINTS. 
EQUITY, DISCOVERY, AND RELIEF, 


Ir is laid down by text writers, and 
in some decided cases, that the right 
to a discovery carries along with ita 
right relief—See Kyle v. Haggie, 1 
Jac. & W. 234; Mackensie v. J ohnston, 
4 Madd. 373. 

In a recent English case Pearce y, 
Creswick, Rep. (N. 8.) Chan. Eq. 251, 
G. H., deceased, deposited with a bank 
asum of money, for which he held two 
accountable receipts, carrying interest, 
After his death, G. H., the nephew, 
having got possession of these receipts, 
fraudulently indorsed his own name 
thereon, and the Bank in ignorance 
cashed the same, and then cancelled 
them. The administrator of G. H., de- 
ceased, filed his bill against the Bank, 
praying an account, discovery, and pay- 
ment ; or, in the alternative, the deliv- 
ery up of the documents. It was held 
that the plaintiff was entitled to a de- 
livery up of the receipts, which had 
wrongfully come into the possession of 
the bank ; and also, that the decision in 
the plaintiff’s favor as to this partial 
relief, involving the very question as to 
the right to the money itself, equity 
would assume jurisdiction at once to 
decree payment, though the demand 
was purely legal. Secws, if the right to 
the documenis and the right to the mo- 
ney could be separated. In the course 
of his judgment, Vice Chancellor Wi- 
gram said,—‘‘ The question argued be 
fore me was confined to this—whether 
this court has jurisdiction to give relief 
as well as discovery, or whether it is 
confined to discovery. The first pro- 
position relied on by the plaintiff in 
support of the equity was, that the case 
was one in which the right to discovery 
carried with it the right to relief. There 
are certainly to be found in the books 
dicta to that effect. In Adley v. The 
Whitebubble Company, 17 Ves. 324 
Lord Eldon says,—‘ There is no mode 
of ascertaining what is due, except by 
an account ina Court of Equity ; but it 
is said the party may have a discovery, 
and then goto law. The answer to that 
is, that the right to the discovery car- 
ries along with it the right to relief in 
equity.” In Kyle v. Haggie, Jac. 1 and 
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Walk. 234, it is said, ‘ when it is ad- 
mitted a party comes here properly for 
the discovery, the court is never dispo- 
sed to occasion a multiplicity of suits, 
by making him go to a court of law for 
the relief.” In Mackenzie v. Johnston, 
4 Madd, 373, there is a similar dictum. 
I should be reluctant to deprive the 
plaintiffs of this equity; but I confess 
the argument founded on their dicta ap- 
pears to me to destroy itself by proving 
too much. These dicta can only be re- 
conciled by understanding them as spo- 
ken with reference to the subject mat- 
ter, and not in the nature of abstract 
propositions. 





MUST A DEED BE DATED? 


In Goddard’s Case, reported in the se- 
cond part of Coke’s reports, (fol. 5. a.) 
it is laid down that the date of a deed 
is not of the substance of a deed ; forif 
it hath no date or hath a false or impos- 
sible date ; as the 30th day of February, 
yet the deed is good.” 

Lord Coke also says, in his commen- 
tary; upon Lyttleton, (fol. 6, a.) “ the 
date of the deed many times antiquity 
omitted ; and the reason thereof was, 
for that the limitation of the prescrip- 
tion or time of memory did often in 
process of time change; and the law 
was then holden, that a deed bearing 
date before the limited time of prescrip- 
tion, was not pleadable ; and therefore 
they made their deeds without date, to 
the end they might allege them with- 
in the time of prescription. And the 
date of the deeds was commonly ad- 
ded in the reign of E; 2, and E. 3, and 
so ever since.” And again he says, in 
the same book, (fo. 7, a.) “that if a 
deed be without premises, habendum, 
tenendum, reddendum, clause of war- 
ranty, the clause of in cujus rei testimo- 
nium, the date, and the clause of his 
testibus, yet the deed is good.” He also 
says (fol 46, b.) “if an indenture of 
lease bear date which is void or impos- 
sible, as the 30th day of February, or 
the 40th of March, if in this case the 
term be limited to begin from the date, 
it shall begin from the delivery, as if 
there had been no date at all.’ Perkins 
says (sec. 120,) “if a deed have not 
any date yet it is sufficient enough.” 





And in Shepherd’s Touchstone (p. 55,) 
it is said that “ a deed is good, albeit it 
mention 70 time or place of date or ma- 
king, or have a false date, i. e. be dated 
at one time and delivered at another, 
and albeit it have an impossible date, 
as the 30th February, or the like, for 
anciently until the time of E. 2, and E. 
3, the deeds had no date, because the 
law was then held to be that if a deed 
were dated before the time of memory, 
it was not pleadable except it were of 
record, but it might have been given in 
evidence!” 

For further information on this sub- 
ject see Comyn’s Digest, title ‘“ Fait,” 
and Vinier’s Abridgement, title “ Faits” 
(or deeds,) and the cases there cited. 








SUPREME COURT. 





Supreme Court, Springfield, Ulinois, 


Before the Hon. Tuomas C. Browne, 
Samvet D. Locxwoop, Sawm’t. H. Treat, 
Joun D. Caton and James Sempte. 


James S. Lane v. Jacop SuHarrp—Dec. 
Term, 1842. 


ERROR TO ADAMS. 


Parol evidence is inadmissible to contradict or 
vary the terms of a written Contract. 

Matter collateral to the writing may be proved 
by parol, but it must not change the terms of 
the contract, or increase or diminish the lia- 
bilities of the parties. | 






Tuis was a suit by Petition and Su 
mons, before Justice Douglas, in the 
Adams Circuit Court, to recover jthe 
amount of two promissory notes given 
by Sharp to Lane of $160 each, and jn- 
terest; which notes comprised all the 
evidence submitted by the plaintiff. The 
defendant filed seven pleas, to wit: 
no consideration ; 2. failure of consid- 
eration; 3. fraudulent representation ; 
4. payment ; 5. release ; 6. verbal agree- 
ment ; 7. sett off. To the first, fourth 
and fifth pleas, the, plaintiff files his jre- 
plication, and to the others his demur- 
rer. It appeared in evidence that the 
notes were given in consideration of a 
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bond for the conveyance of a quarter| partly in writing and partly in parol: 
section of land in Adams County, Ills.| so that it is equally inadmissible to add 
The defendant introduced witnesses to | to, take from, or specifically change the 
shew that he would not have signed | terms of a written agreement, by parol, 
the notes, had it not been for a parol|In this case where the agreement of 
contract, which was made between him | the parties was reduced to writing, we 
and an agent of the plaintiff when| must assume that the written instru. 
the bargain was consummated by | ment contains the evidence of the real 
the signing of the notes and the deliv-| intention of the parties in relation to 
ery of the bond. To all of these wit-| the subject matter of the contract, and 
nesses, objection was made by plain-| the inquiry is, whether the parol proof 
tiff’s counsel; which objections were | admitted, superadds any thing to the 
over-ruled by the presiding judge. The | agreement, whereby it is in fact changed 
nature of the parol contract is alluded | or its terms are in reality varied? We 
to in the opinion of the court. A ver-| think it is. It makes that which is by 
dict was accordingly rendered on the! the writing clear, certain, positive and 
testimony in favor of the defendant. A | conclusive, uncertain and contingent, 
motion was made for a new trial, which | The agreement in writing provides for 
motion was over-ruled by the court.|.an absolute sale of the land, upon the 

Bronning and Bushnell, for the plain- | payment of the purchase money. The 


tiff. parol proof shows that the agreement 
J. H. Ralston and M. McConzell;| was not absolute, but might be destroy- 
for the defendant. ed by a contingency to happen at any 


The case was heard on the bill of ex-! time within two years. ‘The written 
ceptions tendered, before Justices Tho-| evidence shows that the plaintiff only 
mas C. Browne, Samuel D. Lockwood, | agreed to convey by quit-claim deed. 
Samuel H. Treat, John D. Caton, and! The parol shews that he in fact war- 
James Semple, at the Dec. Term, 1842..| ranted against the title, being defeated 

Caton, J., now delivered the opinion| by the redemption by minor heirs, 
of the court.— . | Within two years. In the writing ad. 

Two questions arise in this case.| duced, the parties say one thing. By 
First: Whether the court erred in al-| the parol proof, they are made to say 
lowing the parol evidence to go to the | quite a different thing. Indeed, if this 
jury; and second, whether a new trial | evidence were to be admitted, we should 
should have been granted. _ The effect | find it difficult to determine what might 
of the parol evidence was to show, that | not with equal propriety be superadded 
at the time of the final consummation | by: parol to the written evidence of the 
of the contract between the parties,| parties. Unless we are to presume 
when the notes were executed on one! that the parties have expressed their 
side, and the bond or contract on the; whole intention in the writing which 
other, in addition to the sealed instru-| they have signed, we should not only 
ment, it was agreed between the de-! destroy the sanctity, but the security 
fendant and the agent of the plaintiff,| of written agreements. It is true that 
that if the land in the agreement men-| matter collateral to the writing may be 
tioned, should be redeemed by minor| proved by parol, but it must not change 
heirs at any time within two years from | the terms of the contract, or increase 
the date of the notes, the contract | or diminish the liabilities of the parties. 
should be rescinded and the money | That this is an instance of that charac: 
which had been paid by the defendant |ter, no better test could be desired 
refunded. than the case itself presents. Here 

The rule is, where a contract isre-|it must be admitted on all hands that 
duced to writing, the writing affords|the agreement, whatever it was, con- 
the only evidence of what the contract | stituted the consideration of these notes. 
was. All antecedent and contempora-|If we take the written evidence alone 
neous verbal agreements are merged in | as the proof.of what that agreement was, 
the written contract. The law will|then no matter what may have subse- 
not allow that an agreement may rest| quently turned up to impair the title, 
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the consideration of the notes has not 
failed, for the doctrine of caveat emptor 
would apply to its utmost extent. But 
if we take the parol testimony in con- 
junction with the written instrument, 
as evidence of what that agreement 
was, then so different a contract is 
shown, which constituted the conside- 
ration of these notes, that the redemp- 
tion by minor heirs within the two 
years would show a failure of conside- 
ration. In fact the difference is such, 
that under one agreement the vendor 
takes the risk of the redemption, under 
the other, that risk is taken by the pur- 
chaser. This certainly cannot be done 
without utterly destroying the rule 
which provides that the writing must 
contain the evidence of the agreement 
of the parties. If we allow them to go 
thus far out of their own deed to show 
their intentions, we shall be unable to 
fix any limit to the range of enquiry. 
I think the court erred in allowing this 
evidence to go to the jury. 

But even admitting this parol proof 
to have been properly admitted, still 
the issues to which it is applicable are 
not sustained. 

These issues are found in the repli- 
cations to the third and sixth pleas. 
The replication to the third plea denies 
that the notes were given in considera- 
tion of the verbal agreement of the 
plaintiff to convey the land to the de- 
fendant. The witnesses, Lacy and 
Griggs, who speak on this point, say 
that they considered the parol contract, 
together with the bond and notes, as 
the contract between the parties res- 
pecting said lands, and that the defen- 
dant would not have signed said notes 
if said parol contract had not been 
made. This evidence, instead of show- 
ing that the parol contract was the sole 
inducement to the making of these 
notes, proves that the parol agreement, 
together with the written instrument, 
was the inducement to the notes. The 
issue tendered on the replication to the 
sixth plea is, that it was not agreed be- 
tween said parties that if any claims 
adverse to the claim of the plaintiff 
should be provided before the notes fell 
due, then the agreement should be can- 
celled, &c. The parol agreement pro- 
ved, was, that if the said lands should 
be redeemed by minor heirs within two 
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years from the date of the bond, th 
contract should be rescinded &c. Here, 
too, the proof does not sustain the ijs- 
sue. The averment is, that the agree- 
ment should be void if any claim should 
be presented. The proof is, that /it 
could only be avoided by the redemp- 
tion of minor heirs. A multitude bn 
claims might be fatal to the agreement 
set out in the plea, while, according io 
the evidence, but a particular one could 
avoid it. 

The replication to the second plea 
admits the contract for which the nojes 
were given as set out in the plea, and 
only denies that the land was redeemed 
by minor heirs. 

On the motion for a new trial, it be- 
comes necessary to inquire whether 
there was sufficient proof to authorise 
the jury to find this issue for the de- 
fendants. ‘The only evidence relied 
upon in argument, or which approaches 
this question at all, is found in the tes- 
timony of Wagy. He says he heard 
the parties have a conversation in Quin- 
cy when they were trying to settle, but 
what they said he could not state. The 
defendant produced some papers, but 
what they were he did not know. The 
defendant said something about adverse 
claim to, or redemption of, the land, 
but what it was he could not state, but 
the plaintiff replied, such accidents will 
happen. ‘The parties did not settle. 
This is the evidence relied on to show 
that the land had been redeemed by 
minor heirs. If any such redemption 
was ever made, it should have been 
proved by the record in the auditor’s 
office, that being the best evidence of 
which the nature of the case would ad- 
mit. But, so far from that being the 
proof here, hardly the shadow of a pre- 
sumption is raised that any such re- 
demption had ever had been made. A 
new trial should have been granted. 

The first and third errors being well 
taken, the judgment of the court below 
is reversed with costs, and the case re- 
manded. 


Q 








A man being arrested for stealing a 
horse enquired of the sheriff “ what do 
you take me for?”—The sheriff replied 
“IT take you for a horse.” The man 
immediately kicked him out of the place. 
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U. S. DISTRICT COURT. 





U. S. District Court, of Maine, at Portland, 
Before the Hon. A. Ware. 


THE AMETHYST. 


WHEN property is left derelict on the high seas, 
those who first find, and take possession of it, 
with the intention of saving it, acquire a right 
to the exclusive possession, which others, who 
afterwards discover it, have no right to disturb. 

The right of property in goods, thus abandoned 
from necessity, is not lost to the owners, and 
those who find, and undertake to save them, 
are bound in good faith to consult the interest 
of the owners as well as their own. If they 
have not sufficient force to effect the salvage 
without great risk of the loss of the goods, they 
cannot, consistently with the good faith which 
they owe to the owners, refuse the assistance 
of others, who offer their aid, and who may thus 
become entitled as joint salvors to share in the 
reward. 


THis was a case of salvage. The 
Amethyst, a British vessel, sailed from 
Boston for St. John, in New Brunswick, 
May 1. On the 3d, at 5 o’clock, A. M. 
she was struck by a heavy squall, and 
upset. Of twelve persons on board, in- 
cluding passengers, ten saved them- 
selves, by hanging to the wreck until 
11 o’clock, A. M., when they were ta- 
ken off by the schooner Compeer, of 
Ellsworth. Two were drowned, and 
their bodies subsequently found on 
board the wreck. On the 7th of May 
the schooners May Flower, Ocean, and 
Wave sailed from Booth bay on a fish- 
ing voyage, and fell in with the wreck 
just before sun set. She was boarded 
from one of the schooners that evening, 
and the skippers of the three schooners 
agreed to lie by during the night, and 
tow her into port the next day. She 
then lay about 15 or 20 miles South- 
East of the island of Monhegan. The 
three schooners hoisted signal lights, 
and lay by in company through the 
night, and remained so near the wreck 
that she was seen at 10 and at 12 o’clock. 
One was so near as to be in danger of 
coming in collision with her. At day- 
light the wreck was seen at the distance 
of a mile or a mile and a half from the 
schooners, according to the testimony 


of the crews. Another vessel was at 





the same time seen bearing down on 
the wreck. They manned their boats 
for the purpose of resuming the pos. 
session, but when they arrived, they 
found that she had been boarded from 
the strange vessel, which had then 
come up with her, and which proved to 
be the Only Son, from St. Andrews 
New Brunswick, bound to Boston, 
When the parties met, a controversy 
arose between them, each party claim. 
ing the right of prior possession. That 
of the three schooners said that they 
had discovered and boarded her the 
night before: the crew of the Only Son 
claimed the right as having the actual 
possession. Hard words and threats 
passed between them; the party from 
the schooners cut the lines which were 
made fast to the wreck from the Only 
Son, and being superior in numbers, 
maintained their possession. The crew 
of the latter vessel, during the dispute, 
took from her an anchor, and secured 
it on board their own vessel, and then 
were compelled to abandon the prize to 
their adversaries. ‘The schooners then 
made fast to her with their cables, one 
before the other, and proceeded with 
her in tow for Booth bay harbor. On 
the morning of the 8th the weather was 
pleasant and the sea calm; but in the 
latter part of the day the wind arose 
and increased to a storm, so that before 
they got into the harbor, the schooners, 
one after another, parted their cables 
from the wreck, which was driven ona 
dangerous reef of rocks, and the schoon- 
ers with some difficulty saved them- 
selves from the same danger. The next 
day hands were procured to assist in 
saving the property. The principal di- 
rection of the business, which was at- 
tended with serious difficulties of differ- 
ent kinds, was taken by Mr. M‘Clintock, 
who appears to have conducted with 
spirit, prudence, and good faith. The 
vessel lay anchored to the sea, and the 
waves run high; the labor was severe, 
and the risk of life not inconsiderable 
in getting the cargo from the wreck; 
and after it was landed it was necessary 
to employ men to guard and protect the 
property from persons who were prowl- 
ing around for the purpose of plunder. 
A claim was interposed by J. T. 
Sherwood, Her Britannic Majesty’s 
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counsel for the owner, and the case was 
argued by Deblois for the claimants and 
Howard for the libellants. 

Ware, District Judge.--This is a case 
of salvage of a vessel and cargo, found 
derelict, and saved under circumstances 
of considerable peril and severe labor; 
and it cannot be doubted that a liberal 
reward ought to be allowed, unless the | 
claim of the salvors has been forfeited | 
or impaired by misconduct on their part. | 
It is contended that there has been such 
misconduct as ought justly to go either 
in diminution or to a forfeiture of their 
claims. The fact relied upon, as im- 
pairing their merits, is their refusal to 
accept the aid of the Only Son, in sav- 
ing and securing the property, in con- 
sequence of which, it is argued that the 
vessel was finally lost upon the rocks, 
when the additional strength of another 
vessel might have saved herand brought 
her into port. It is contended that the 
master and crew of the Only Son being 
on the spot with their vessel, and ready 
to assist in the salvage, the libellants 
were bound to accept their assistance, 
and admit them as joint salvors; and 
they have in fact appeared and filed a 
claim for a share of the salvage. 

As to the claim of the master and 
crew of the Only Son, it is to be remark- 
ed, that in the controversy that arose 
between the parties, they did not claim 
nor ask te be admitted as joint salvors. 
They claimed the sole and exclusive 
possession of the wreck, as being first 
in discovering and taking possession 
of it. Their avowed purpose was to 
exclude the libellants entirely, and take 
her into port themselves. 

It is clear upon the evidence, that 
when the Only Son discovered the 
wreck, it was in the legal possession of 
the libellants. The proof is that they 
discovered and boarded it on the even- 
ing of the seventh of May. They left 
no hands on board, it is true, to retain 
the actual and corporeal possession du- 
ring the night, nor could men have re- 
mained on board during the night, with- 
out some risk of life. But they lay by 
in company near the wreck for the pur- 
pose of taking her in tow the next morn- 
ing. The title which is acquired to 
property by finding, is a species of oc- 





cupation; and it is laid down as a rule 
41 


of law by the civilians, that the mere 
discovery or sight of the thing is not 
sufficient to vest in the finder a right 
of property in the thing found. Pothier, 
Traite dela Propriete, No. 63. His title 
is acquired by possession, and this must 
be an actual possession. He cannot 
take and keep possession by an act of 
the will, occulis et affecta, as he may 
when property is transferred by contract 
and the possession given by a symboli- 
cal delivery. ‘To consummate his title 
there must be a corporeal prehension of 
the thing. Though it is said that it is 
established by custom (moribus receptum 
est) and that such was the ancient law 
of the Romans, when two are near to- 
gether, or in company where the thing 
is found, that the title is acquired in 
common. Pothier, Pandects, 41, 1, 3. 
Heineccius Recitationes in Instut., 350. 
Vort ad Pandect, 41, 1,19. Upon these 
principles, the discovery of the wreck, 
left derelict, by the three schooners, and 
the boarding her from one of them, was 
sufficient to give them the right of pos- 
session. The three which were in 
company when she was discovered 
were entitled to share equally in the 
good fortune, though she was boarded 
and the actual possession taken by only 
one, for those who boarded took pos- 
session for the benefit of all. 

- The right of possession, having be- 
come perfect, was not lost by tempora- 
rily leaving the wreck, without the in- 
tention of ultimately abandoning it, but 
with the purpose of returning and re- 
suming the actual possession, and car- 
rying her to a place of safety the next 
morning. Things being once in our 
possession remain so, while they are 
subject to our custody, and are so situ- 
ated that we can resume the actual pos- 
session at pleasure ; and this principle 
is equally applicable whether the right 
of dominion is acquired by finding or by 
an onerous titie. Pothier, Trait de la 
Possession, No. 79. Vinnius, In Insti- 
tut. Justin. Lib. 2, 1, 18. When there- 
fore, the wreck was discovered by the 
Only Son, on the morning of the 8th, 
the fishermen, though not in the actual 
possession, pedis positione, had that kind 
of possession that preserved all the pos- 
sessory rights, which they acquired the 
night before. Having discovered and 
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taken the property into their hands, 
they had a right to retain it for the pur- 
pose of carrying it to a place of safety, 
and entitling themselves to the reward 
allowed in such cases, and to exclude all 
others from interfering with their pos- 
session. They had not only acquired 
rights, but had come under obligations 
with respect tothe property. The find- 
er of property left derelict at sea does 
not acquire the dominion or the abso- 
lute property in what is found. He ac- 
quires the right of possession only, with 
a title to a reasonable reward for his 
services when the property is brought 
to a place of safety. ‘The finders were 
therefore bound, unless they chose to 
abandon it, to exert themselves with 
all due care, fidelity, and vigilance, to 
preserve and protect the residuary in- 
terest remaining in the true owners. 
The master and crew of the Only Son, 
although they doubtless supposed that 
they were the first discoverers of the 
wreck, had no right to disturb the pos- 
session of the libellants; and as they 
were not in sight when the schooners 
first discovered and took possession of 
it, they have no just grounds for claim- 
ing to be admitted as joint salvors. 

But although the libellants may have 
had the right of exclusive possession, 
they were bound to use every reasonable 
precaution to insure the safety of the 
property for the benefit of the owners, 
and it is argued, therefore, that it was 
their duty to accept the aid of the Only 
Son, though they might thereby dimin- 
ish their share ofthe salvage. It is true 
that salvors are bound to act with good 
faith towards the owners, and this 
obliges them to use all reasonable and 
available means to ensure the safety of 
the property. They are influenced pri- 
marily in engaging in the service by the 
expectation of a reward, But when 
once they have engaged in the business 
their own interest is not alone involved. 
When the goods are rescued from dan- 
ger, and brought toa place of safety, 
they are saved for the owner, after de- 
ducting a just and proper compensation 
for the salvors. A person undertaking 
to save derelict goods stands in relation 
to the owner somewhat in the character 
of a negotioribus gestor of the Roman 
law, that of a voluntary agent, who in- 








terferes in the affairs of another with. 
out a mandate or authority, and he js 
bound to act for the interest of the own. 
er as well as his own. Generally the 
interest of both will be the same, that 
of conveying the goods to a place of 
safety without loss and expense ; but if 
it is otherwise, it would be a violation 
of good faith for a salvor to look solely 
to the enhancing of his reward at the 
expense of the owner. ‘The golden 
rule of dealing with others as we would 
have others deal with us, is a principle 
of social duty deeply laid in morals, 
and in the constitution of human nature ; 
and in these cases of providential ca- 
lamity it is a rule of law as well as of 
morals. If the finder cannot with his 
own force convey the property to a 
place of safety, without imminent risk 
of a total or material Joss, he cannot, 
consistent with his obligations to the 
owner, refuse the assistance of other 
persons proffering their aid, or exclude 
them from rendering it, under the pre- 
text that he was the first finder and had 
thus gained a right to the exclusive 
possession. The principles of good 
faith are of universal obligation, and 
binding in all cases in which the inter- 
ests of others are involved. 

Upon this part of the argument, the 
question is whether the three schooners 
with their own crews, constituted a 
force apparently sufficient for the ser- 
vice under the circumstances of the 
case, For if the force was manifestly 
inadequate, so that the attempt to save 
the wreck without other assistance 
would be exposing the property to 
great hazard, then it was their duty not 
merely to accept but to solicit aid, and 
not expose the property of the owner to 
a total loss in their eagerness to en- 
hance their own reward. The Ame: 
thyst was a vessel of 98 tons; the 
schooners were smaller, one being of 
60, one of 55, and one of 45 tons; but 
each was manned with a full crew of 
fishermen, amounting in the whole to 
eighteen men, ‘The weather was calm, 
and the wreck lay about fifteen miles 
from the island of Monhegan, in which 
there is no harbor, and about double 
that distance from the safe harbor of 
Booth bay. To one not versed in nau- 
tical affairs this would appear to bes 
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sufficient force to -tow the wreck into 

ort with ordinarily favorable weather, 
and the prospect of the morning was 
that of good weather. The prudence 
and propriety of men’s action are not to 
be judged by the event, but by the cir- 
cumstances under which they act. If 
they conduct with reasonable prudence 
and good judgment, they are not to be 
made responsible because the event, 
from causes which could not be foreseen 
nor reasonably anticipated, has disap- 
pointed their expectations. The schoon- 
ers took the wreck in tow, and had 
without difficulty carried her nearly to 
a place of safety, when the weather 
having become boisterous, the cables 
broke one after another from the vio- 
lence of the tempest from their hold- 
ings, and at last from the wreck, and 
she was carried by the waves on a dan- 
gerous reef of rocks, so that the vessel 
was nearly a total loss. Now it is not 
apparent how another vessel of about 
the same tonnage as the fishermen, 
would prevent this calamity. If the 
weather had continued favorable, the 
three were sufficient, and in the storm 
which arose, it is not probabie that the 
presence of the Only Son would have 
insured, or could have contributed much 
towards her safety. On the facts prov- 
ed, it does not appear that the libellants 
would have been chargeable with any 
fault which would impair their claims 
for salvage, by declining to admit their 
participation in the service, if it had 
been offered. But in point of fact it 
was not offered. 

The whole mass of property saved in 
this case is small, the value, after de- 
ducting expenses, amounting only to 
$841,12, the largest part of one moiety 
of which is exhausted by the necessary 
expenses of getting the property ashore 
and securing it after the wreck went on 
the rocks. So that having but a pit- 
tance fer the owners, the compensation 
of the salvors will scarcely amount to 
a quantum meruit for the laborious and 
dangerous service of rescuing the goods 
from the waves, and I may add, saving 
them from pillage from the piratical 
shoremen, after they were landed. I 
shall allow 400 dollars salvage, leaving 


the cost and expenses a charge on the 
residue. 





Englisl) Cases. 





IN CHANCERY. 
Before the Vice Chancellor of England. 
Noy v. Rowortu—Trinity Term, 1843. 
WILL—CONSTRUCTION—SPECIFIC BEQUEST. 


A bequest may be specific as to part, and gene- 
ral as to another part. 
A specific bequest may be made by implication. 


A TESTATOR bequeathed al] the rest 
and residue of his personal estate what- 
soever to Trustees, upon trust to con- 
vert the same into money, and (after 
payment of their expenses) to invest 
£700 in the 3} percent. annuities, “in 
addition to my previous investments,” 
and directed the interest of the whole 
to be paid to his daughter Sarah for 
her life, with remainder over. At the 
hearing of the cause it was referred to 
the Master to enquire, amongst other 
things, into the amount of these previ- 
ous investments. The cause now came 
on further directions, and it appeared 
by the Master’s Report that at the time 
of making his will and of his death the 
testator had £3,000, 3} per cent. an- 
nuities standing in his name. It was 
admitted that the £700 directed to be 
invested as above mentioned was a gen- 
eral legacy ; but the legatee contended 
that the $3,000 33 perc ents. already in- 
vested were specifically bequeathed to 
her, and therefore would not be liable 
to contribute to the costs of the suit 
with the other general legacies. 

Wakefield, for the specific legatee. 

Stewart and Dixon, contra, contended 
that the gift was one of legacy, which 
could not be specific in part and gene- 
ral in part; that it followed and formed 
part of a residuary bequest, of the char- 
acter of which it partook, and that spe- 
cific words of gift were necessary to 
make a bequest specific ; but 

The Vice Chancellor held that the be- 
quest was distinguishable into two parts, 
of which one (the £300 was specific, 
and the other (the £700,) general. 
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CRIMINAL LAW. 


Western Circuit---Dodmin, Aug. 7th, 1943. 
Before Sir Tuomas Cotman. 
Reg. v. Thomas. 


EVIDENCE—DYING DECLARATION. 


Circumstances under which the declaration ofa 
wounded party, who subsequently dies, is re- 
ceived in evidence. 


Tue prisoner was indicted for the 
manslaughter of Jane Thomas, his 
mother. 

Mr. Moody prosecuted. 

Mr. Kinglake defended the prisoner. 

The evidence against the prisoner 
almost entirely consisted of dying de- 
clarations, made by the deceased, and 
the question in the case was whether 
these declarations were made under 
circumstances that rendered them ad- 
missible. 

Three witnesses were called for the 
prosecution, the sister of the deceased, 
her niece, and the surgeon who attend- 
ed her in her dying moments. 

It was proved that the deceased had 
come to her sister’s house ona Friday 
evening, and asked permission to stay 
there, saying she was very ill. She ap- 
peared very ill and very shaking. She 
continued till the Wednesday follow- 
ing, without any medical man, though 
she had been persuaded to have one. 
Her sister then again urged her to have 
a medical man; upon which deceased 
said, “Then, I suppose, sister, you 
think me dangerous?” Witness re- 
plied, “Yes I do: we all think you 
dangerous.” She then consented that 
a medical man should be sent for, 
which was accordingly done. Speak- 
ing of his arrival, she said she must tell 
him the truth, how it happened, or he 
would not be able to do any thing to 
benefit her. On this day, also, she wish- 
ed to see her niece. On her approach- 
ing her bed, she said, ‘“‘ Now, my dear 
niece, hear your Aunt’s dying words. 
I hope you will always act in accord- 
ance with your duty. You see what I 
am brought to. Be sure, and be always 
dutiful to your parents.” The medi- 
cal man did not come this night, but 





sent her some medicine, and ordered g 
mustard poultice to be placed on her 
side. The mustard poultice was put on, 
and appeared to give ease, as the de. 
ceased had several times complained 
before, that the pain was so great in her 
side, that if she did not get relief, she 
could not last; and she appeared more 
tranquil afterwards. She continued al- 
so to take the medicine till the next 
day, when the medical man came to 
see her. She was, however, very ill 
that night; had the rattles very bad, 
but did not appear to know what they 
were. The next morning, (Thursday), 
deceased appeared very anxious to see 
the medical man. She also sent fora 
person to make her will, and expressed 
her fears, if he did not come immediate- 
ly, she should be gone before he came, 
Seeing her sister in tears, she said, 
“Why are you crying, my dear sister? 
are you crying because I am going to 
glory?” Her sister replied, ‘‘ No—but 
it is hard to part.” “Then,” said the 
deceased, “we must part. ‘The Lorp’s 
will he done.” She appeared very 
tranquil and happy in the prospect of 
her dissolution, and her sister said to 
her, “ This, my dear sister, is the vie- 
tory.” She replied, 


**Oh, how happy shall I be, 
When I have gain’d the victory !” 


The medical man came in the course 
of Thursday morning. Before any 
opinion was expressed as to her state, 
or any communication made respecting 
it, she made a statement respecting the 
cause of her illness, which Mr. Moody 
on the part of the prosecution, propos- 
ed to put in. 

Mr. Kinglake objected to the recep- 
tion of this evidence, contending that it 
was not receivable. The admissibility 
of evidence of this sort is an anomaly 
in the rules of law, and it is never to be 
received, unless the judge before whom 
it is offered, is satisfied that at the time 
the declarations were made the deceas- 
ed had given up all hopes of recovery. 
It was not sufficient that she had a con- 
viction that she was in imminent dan- 
ger, and might possibly die; she must 
have believed that death was inevitable. 
In this case, the deceased had clearly 
some hope, though no doubt she thought 
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she might die. This was satisfactorily 
shown by the fact that she was anxious 
to see the medical man, to whom she 





said she must tell how the imjury had | 
happened, or he would be able to do her 


no good. She continued to take the 
medicines sent to her, which she would 
not have done if she had given up all 
hope. ‘The other parts of the evidence 
were all compatible with the fact that she 
thought she must die, but had some 
hopes she should live; and if she en- 
tertained any such hope, then the re- 
strictive rule applied, and her evidence 
must be rejected. ‘The cases cited in 
the last edition of “ Russel on Crimes” 
were relied on. 

Mr. Moody contended that the evi- 
dence plainly disclosed that the deceas- 
ed had given up all hope of life. Her 
anxiety to see the medical man might 
have been only with a hope to obtain 
relief from her pain, and without any 
hope of recovery. ‘Taking medicine 
was that which every person did, after 
all hope had expired. But her express- 
ion to her sister, about going to glory, 
and the fear expressed, that if the man 
sent for, to make her will, did not im- 
mediately come, she should be gone be- 
fore his arrival, plainly showed that she 
had a full conviction that she was upon 
the immediate borders of the grave. 

Coterince J.—There is always a 
great difficulty in coming to a conclu- 
sion on expressions made under such 
circumstances, whether at the time a 
declaration is made, the party making 
it had any hope that he or she might 
recover. The principle was perfectly 
clear, that no declarations were admis- 
sible, unless made by a party lying un- 
der the conviction of impending disso- 
lution, and without the least hope of 
recovery. In this case four parts pre- 
sent themselves for my consideration. 
The first is, the manifest strong sense 
which the deceased had of her danger. 
This, however, did not arise from any 
knowledge of her complaint, but was 
founded on her sense of pain. Such a 
sense of danger does not exclude a 
hope that medical aid may afford relief. 
It is different from a case where a man 
knows that he has been shot through 
the lungs, or in some other vital part, 
and from a knowledge of the nature of 





the wound, must be aware that he could 
not live. ‘The sense of danger by the 
deceased, I think, was not of a charac- 
ter to preclude some slight expectation 
that she might recover, and therefore 
on this ground, I do not think the evi- 
dence admissible. The second fact to 
be considered, is her anxiety about the 
surgeon’s coming. I do not think this 
is decisive one way or the other; for 
although it does certainly rather tend 
to the conclusion that some hope still 
lived in her mind, still, looking at it in 
connection with the other expressions, 
I cannot but think that Mr. Moody’s so- 
lution of it may be correct, and that it 
resulted from an expectation that the 
medical man would be able to relieve 
her pain. 

The third fact to be considered, is 
the character of her religious expres- 
sions. 

Religious expressions are very often 
made use of by pious people without 
their having lost all hope of recovery. 
Men often call their friends and their 
children around their bed, under the 
apprehension that they may not be able 
again to do so from the progress of 
their disorder, and still cherish a linger- 
ing hope that the disorder may take a 
favorable turn, and they recover. Still 
language of this sort is evidence, and 
strong evidence, of the feelings and 
views of the party by whom it is made 
use of, and may in many cases be al- 
most conclusive evidence of the aban- 
donment of all hope. I think it assumes 
that character in this case. The de- 
ceased’s expressions to her sister about 
going to glory, evidently refer to her 
belief that she was going to heaven. 
And when she repeated those lines— 


‘Oh happy shall I be, 
When I have gained the victory.” 


she plainly refers here to the scripture 
account of death; and shows that she 
was expecting death and trusting that 
she should obtain a victory by having 
its sting taken away. This evidence, 
therefore, weighs strongly in favor of 
receiving the declarations tendered. 
Then, there is the fourth part—that of 
making a will. Now, in ordinary cases, 
the mere making of a will I should ac- 
count as nothing, because a prudent 
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man who felt himself ill, would make 
a will, on the mere chance that the ill- 
ness would prove fatal, though he him- 
self did not believe it would. But in 
this case there is not only the making 
the will, but the expression that if the 
party sent to do it did not quickly 
come, she should be gone before his ar- 
rival. I think these facts put together 
import a thorough conviction on the 
part of the deceased that she had given 
up all hopes of life, and was expecting 
almost immediate dissolution; and 
being of this opinion, | shall admit the 
declarations. 

The declarations were then proved, 
which were to the effect that about a 
month before her son, the prisoner, had 
struck her a violent blow on the side, 
from which she felt immediate pain. 
About a week before making the de- 
claration and her death, he had struck 
her there again, and from that moment 
she had grown worse and worse. She 
died on the next day—viz: Friday. 
Before she died she made her will and 
left her son the half of her property. 

Mr. Justice Coleridge having summed 
up, the jury returned a verdict of guil- 


ty. 





IN THE COMMON PLEAS. 


Before the Right Honorable Sir Nicno- 
Las TinpaL, C. J., and Judges 
Cotman, Ersxins, Maute, 
and CrEswELL. 


Burcess v. Lancuey—Laster Term, 1843. 


The affidavit or statement of a juryman will not, 
under any circumstances, be seceived for the 
purpose of showing misconduct of the Jury in 
returning their verdict. 


Dest for a pheton, sold by the plain- 
tiff to the defendant. 

The delivery was proved, and the 
price not disputed. The only question 
was, whether it was a sale for cash or 
credit. A verdict was found for the 
defendant. 

Shee, Serjt. moved for a new trial on 
the ground of misconduct on the part 
of the Jury. The motion was founded 
upon the affidavit of the plaintiff’s at- 
torney, which stated that the jury hav- 
ing retired to consider their verdict, 


and the Lord Chief Justice having left 
the Court, the verdict was received 
the Associate ; and that after the fore. 
man had returned the verdict and the 
jury had received their fees, one of 
them, in the presence and hearing of 
several others, informed the deponent 
that they (the jury) had been equally di- 
vided in opinions, and that, finding no 
probability of unanimity, they had cast 
lots for the verdict. 

CreswELL, J.—It was long ago set- 
tled that the Court would not receive 
statements on oath from jurymen who 
had So misconducted themselves : how, 
then, can we admit their statements not 
upon oath? Such statements could on- 
ly be met by counter allegations by the 
other jurymen. The case would be dif- 
ferent if the information came from 
some third person; for instance, from 
the officer having charge of the jury. 

Tinpa, C. J.—In Strakes v. Graham, 
7 Dowl. P. C. 223, 4 M. and W. 721, 
where a new trial having been moved 
for, on the ground (as appeared by an 
affidavit of the plaintiff’s attorney, from 
information received by him from one 
of the jury), that the jury had arrived 
at the verdict by tossing up, Lord 
Abinger said: “1am clearly of opinion 
that we should take no notice of this af- 
fidavit. If I had been aware of it, I 
should never have consented to its be- 
ing placed upon the files of the Court. 
It would be improper to receive the af- 
fidavit of a juryman ; and certainly ev- 
ery thing that would go to reject that 
would equally apply to the exclusion of 
this, which is merely hearsay evidence 
of his statement. If, however, I had 
the evidence of any person who had 
seen them toss up, or put the dice into 
a box, I should think it right to set the 
verdict aside.” 

And Parke, B., said: ‘‘ Where the 
jury have unanimously concurred ina 
verdict delivered in open court, I think 
it would be extremely dangerous to ad- 
mit an affidavit of this sort to overthrow 


it: therefore I wish distinctly to say ° 


that I cannot attend for a moment to 
the affidavit, but that I reject it entire- 
ly.” And Alderson, B., concurring, 
the affidavit was rejected. I cannot 
distinguish that case from the present. 





Shee, Serjt—From the report of that 
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case it appears that the statement of 
the jury-men was made some time after 
the delivery of the verdict: here, the 
statement was made to the attorney 
whilst the jury were still in court, and 
made in the presence of some at least 
of them, who might have contradicted 
it if untrue. AM 

Tinvat, C. J—Upon general princi- 
ples, we think the statement offered in 
this case, ought to be rejected; but, 
under the peculiar circumstances, we 
think it will be right to ascertain from 
the associate whether any thing took 
place in his presence to induce us to 
alter our present resolution. 

Cur ad vult. 

Tindal, C. J., on a subsequent day, 
said:—we have made enquiry and are 
informed by the associate, that, in an 
answer to the usual question put by 
him, the foreman of the jury said that 
they found for the defendant, but re- 
commended that each party should pay 
his own costs; that he thereupon told 
them they had nothing to do with the 
eosts, and again asked them whether 
they found for the plaintiffs or for the 
defendant ; and that nothing more passed 
in his hearing. The present case there- 
fore falls within Straker v. Graham, and 
the rule mnst be refused, 





HISTORICAL OUTLINE OF THE LAWS, 
PART II. 


EDWARD II. 


Statute de militibus—1 Ed. 2, st. 1.— 
The first public statute of this reign, 
abolished that part of the feudal law 
which required every one possessed of 
a fedum militare to take upon him the 
order of knighthood ; it was hence call- 
ed the Statutum de Militibus. 

Stat. Articuli, Cleri, 9 Edw. 2, st. 1. 
—This statute, which was passed in 
the ninth year of this reign, was parti- 
cularly famous on account of its settling 
the limits of ecclesiastical jurisdiction, 
which had long been, matter of uncer- 
tainty and dispute. By this statute va- 
rious provisons were made for the pro- 
tection of the clergy, so that if any 
person lay violent hands upon a clerk, 
he was to be indicted at the suit of the 





king for a breach of the peace, and also 
subjected to the censures of the church 
imposed upon him in the spiritual 
court ; besides which, he might be sued 
in the temporal court, for the special 
damage sustained to the party injured. 

In the same year that the act last re- 
ferred to was passed, considerable 
amendments were made with regard to 
the choice of Sheriffs, which office had 
been much abused in former reigns. 

Stat. of Gavelet, 10 Edw. 2.—This 
custom had been hitherto confined to 
the county of Kent, but by this statute 
it was extended to London; by it the 
landlord might seize the land of his 
tenant in the nature of a distress, until 
the rent was paid. 

Stat. of York, 12 Edw. 2.—By this 
statute, passed on the 10th of this reign, 
the administration of justice with re- 
gard to attorneys, the return of writs, 
the duty of Sheriffs, inquests, and va- 
rious other matters, were more fully 
regulated. 

The Stat. de Prerogativa Regis, 17 Edw. 
2. was introduced for the purpose of 
defining the rights and power of the 
king, which hitherto had been unlimit- 
ed, and in the eye of the common law 
admitted of no comparison with any 
other. By this statute the king was 
appointed to the guardianship of all 
idiots or lunatics, upon their having 
been brought before the chancellor and 
found to be either idiots or lunatics as 
the case might be. The king then had 
the care of their estates, which, upon 
their death, were restored to the heir. 
By this statute also the king’s jurisdic- 
tion with regard to wardship, marriage, 
dower, and right to wrecks, treasure 
trove, waifs and strays, and various 
other matters, were defined and regu- 
lated. 

Before this reign, statutes were either 
called by the place where they were 
passed, as the stat. of Westminster ; 
by the subject on which they treated, 
as the stat. of modus levandi; or by the 
words with which they commenced, as 
that of quia Emptores. Abeut this 
reign, however, it appears they were 
distinguished by the year of the reign 
in which they were passed. 

In the 14th year of his reign, the 
king gave instruction to collect and ar- 
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range the various rolls and legal docu- 
ments, both of his reign and those of 
his predecessors, then in the Tower 
and Exchequer, and in the 16th similar 
instructions were given with regard to 
the bulls, charters, writings, &c., of 
England, Ireland, Scotland, Wales, and 
Ponthieu ; and some little time after, 
further directions were given for col- 
lecting and examining various papers 
and documents deposited in the castles 
of Pontifract, Tunbridge and elsewhere. 

The records of the Court of Chancery 
being very numerous, an officer was ap- 
pointed separately, for the purpose of 
having the charge of them, known as 
the Guardian de Rolls and various other 
titles, and now as the Master of the 
Rolls. 

The Year Books were first commen- 
ced in this reign. They were reports 
of the various causes that were decided, 
and were made by certain persons who 
were appointed for that purpose. 

The Mirror de Justice was the only 
law treatise of which there is any note 
in this reign. 

The order of the Knight Templers 


was abolished in this reign. 








CRIMINAL LAW. 





DOUBLE INDICTMENT. 


A PERSON gave a woman named Con- 
don, something which he called compo- 
sition coal, and when she put it on the 
fire, it caused an explosion, by which 
two children, Mary Cormack, and Ma- 
ry Ann Condon, were so severely burnt 
that they died; but Mary Ann Condon 
did not die till after the trial of the 
prisoner for the manslaughter of Mary 
Cormack. The prisoner was convicted 
of manslaughter in killing Mary Cor- 
mack, and had received the benefit of 
clergy for that offence. He was after- 
wards tried and convicted of man- 
slaughter, in killing Mary Condon, the 
same act having caused the death of 
both. Eleven of the Judges held that 
the former allowance of clergy protect- 
ed him from any punishment on the 
second verdict. Rex v. Jennings, R. 
& R., C. C. 388. In a recent case, the 
prisoner was indicted for stealing a pig, 





and it appeared that he had been tried 
and convicted, and was suffering punish- 
ment for stealing another pig of the pros. 
ecutor, and it was suggested by the coun. 
sel for the prisoner, that it was a case 
fortHe consideration of the Court. Cres. 
well, J., said, “I remember a case be- 
fore Baran Wood, where a prisoner was 
tried and acquitted of uttering one 
forged note, and afterwards indicted 
for uttering another note, which he had 
uttered at the same time as the former 
one, and Baron Wood held that it might 
be done; but here the prisoner is con- 
victed, and is suffering punishment for 
stealing one pig, and | therefore think 
that it would be as well not to proceed 
with this indictment. Reg. v. Bruttel, 


1 Car & M. Cog. 





LARCENY BY SERVANT. 


In Rex v. Morfit, Russ. & Ry. C. C. 
307, it was held to be larceny in a 
servant, clandestinely to take his mas- 
ter’s corn to give to his master’s horses, 
some of the Judges assigning as a rea- 
son that the additional quantity of corn 
would diminish the work of the man, 
and was thus ducri causa. The point 
having been considered by eleven of 


=== the (then) twelve Judges, eight of their 


lordships held that this was felony ; but 
Graham and Wood, and Justice Dallas 
thought that this was nota felony. On 
a similar case lately arising, the verdict 
was “ guilty ;” the foreman of the jury 
adding, “we think that he took the 
corn, with intent to give it to his mas- 
ter’s horses.” Patteson, J., who tried 
the prisoner, after conferring with Mr. 
Justice Creswell, said, “I have confer- 
red with Mr. Justice Creswell, and we 
both think that the case of Rex. v. Mor- 
fit is too recently decided by a large 
majority of the Judges, for me to take 
the opinion of the Judges again upon 
the point.” The prisoner was sentenced 
to be imprisoned for one month. Reg. 
v. Handley, 1 Cas. and M. 547. 


JURIES. 

I certainly think that juries would be more 
conscientious, if they were allowed a larger dis- 
cretion. But, after all, juries cannot be better 
than the mass out of which they are taken. And 
if juries are not honest and single minded, they 
are the worst, because the least responsible in- 
struments of judicial or popular tyranny.—CoLE- 
RIDGE’s Tasie TALK. 














